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May 16, 2002

STAHL, Senior Grcuit Judge. Plaintiffs-appellants | snmael

Hochen (" Hochen") and Ri chard Dufault ("Dufault") were injured on
August 2, 1994, as aresult of an explosionin a printing press at
t heir place of enpl oynent, Avery Denni son Corporation ("Avery").!?
Hochen and Duf ault subsequently brought suit agai nst defendant -
appel | ee, the Bobst Group, Inc. ("Bobst"),2claimngliability for
negli gence, failuretowarn, and breach of warranty, i n connection w th
Bobst's activitiesrelatedtothe printing pressin 1971 and 1972 and
in1994. |In separate rulings, the district court granted Bobst's
nmotions for (1) partial summary judgnent on all cl ai ns ari si ng out of
itsactivitiesin1971 and 1972; (2) partial summary j udgnent ont he
breach of warranty and failure to warn clainms ari si ng out of Bobst's
activities in 1994; and (3) judgnent as a matter of |aw on the

remai ni ng negl i gence clains. Appellants nowask ustoreviewthe first

1l smael Hochen has died since the comencenent of this
| awsuit and | smar Hochen, the admi nistrator of his estate, has
been substituted as plaintiff-appellant. The remaining three
plaintiffs are the wife and children of Dufault.

2The suit was originally filed by I smael Hochen in M ddl esex
Superior Court in March 1996. In April 1996, the conpl aint was
anended to add the Dufault famly. |In June 1996, Bobst renoved
the case to federal court pursuant to 28 U S.C. 88 1332 and
1446.
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andthirdrulings as well as the district court's decisionto exclude

testinmony by their expert witness. W affirm



| . BACKGROUND

I n 1971 and 1972, Bobst desi gned and constructed t he press
in question, Press 8 (the "press"), followi ng Avery's custom
specifications and requirenents, andinstalledit at Avery's facilities
i n Fram ngham Massachusetts. The press, which printed | abels for a
vari ety of products, wei ghed 38 tons, was approxi mately 85 feet in
| ength, and was affixed to the plant's floor, ceiling, walls and
various utility systens. It operatedinthe follow ng way: A spool of

paper -- the "web"-- after enteringthrough an "infeed," was pul |l ed
t hr ough a nunber of print stations, and rewound after passi ng t hrough
an "outfeed." The outfeed pulled the web through and the infeed
foll owed. Inthe process, the paper was i nked and t hen noved t hr ough
a gas power ed dryer before reaching the outfeed. Highly fl ammabl e
sol vents were used to keep the printing ink |iquid.

I n 1994 Avery undertook a project to upgrade the press.
Al t hough Avery deci ded t o conduct t he upgrade with in-house enpl oyees,
it requested that Bobst send fieldtechnicians tothe plant for several
days towork ontheinstallation of tw used pi eces of equi pnent, an S-
1480 Regi stron control system(the "S-1480") and an R-820 i nfeed
el ectronic system(the "R-820 i nfeed"). The S-1480 was an el ectronic
regi stration devicethat helpedidentify therelative positionto each

ot her of successive col ors being printed on al abel and adj usted t he

print cylinderstoensuretheir proper alignnent. The R- 820 infeed
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el ectroni c systemwas a part of the infeed that, al ong with a conmpani on
R- 820 outfeed system controlled the tension of the paper web as it
passed t hrough t he press. For the press to operate correctly, the sane
tensi on of the web had t o be mai nt ai ned t hr oughout the entire printing
process. Tachoneters on the press neasured web speed and sent vol t age
signals that all owed different parts of the press to operatein a
synchroni zed fashi on. Bobst technicians install ed one tachoneter as
part of a conponent of the S-1480 call ed an auto-sequencer. The
parties di sagree as t o whet her Bobst had a duty to synchroni ze t he
vol t age signal of this tachonmeter with the vol tage si gnal s of ot her
devi ces onthe press -- and specifically with the voltage signal from
a tachometer in the outfeed unit -- and as to whether the auto-
sequencer was i ntended to be operational at all at the time of the
install ation.

The Bobst techni ci ans wor ked at Avery fromapproxi nately
June 26, 1994 to July 3, 1994. The parties strongly contest how
Bobst's services during this period should be characterized.
Appel | ant s argue t hat Bobst was hiredtoinstall, start up, and debug
the S-1480 and R-820 i nfeed because t hey were the "experts" on t hese
devi ces. Bobst countersthat its fieldtechnicians were hiredonlyto
fill inalabor shortage arising out of vacati ons taken by Avery's own
enpl oyees and t hat Avery i ntended to conpletethe work withits own

el ectricians and tradesnen. |n any case, the record i ndicates that
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Avery di scharged Bobst's technici ans shortly before the 4th of July
weekend, at atinme whenthe press was not operational, tellingthem
that they would be called back if needed.

On August 2, 1994, an explosioninthe press injured Hochen
and Duf ault. Appell ants brought suit agai nst Bobst, all egi ng that
Bobst was |iable for negligence, failure to warn, and breach of
warranty in connectionwithits activities involvingthe design and
installationof the pressin 1971 and 1972 and i nvol vi ng t he upgrade i n
1994. Wth regard to the 1994 upgrade, appellants' theory was
essentially that Bobst failedto correct voltage problenms withthe
press's tachoneters, | eading to problens with web tension. Avery
enpl oyees testifiedthat, onthe day of the expl osion, the web had so
nmuch sl ack that it was di ppi nginto one of the ink pans before shooting
intothe dryers and appel | ants argued that the fl anmabl e sol vents in
the ink caused the explosion in the dryer. However, the record
evi dence i ndicates that there were ot her problens with the press onthe
day of the expl osion, includingthe fact that fan bl ades i nthe exhaust
fan above the print unit where the explosion occurred had been
i nstal | ed backwards by Avery enpl oyees, preventing sol vents frombei ng
exhausted out of the dryer.

On Decenber 5, 1997, the district court granted Bobst's
notion for partial summary judgnent on all clai ns ari sing out of any

deficiency or neglect by Bobst in the design, construction, or
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installationof the pressin 1971 and 1972, hol di ng t hat t hese cl ai ns
wer e barred by Massachusetts's si x-year statute of repose, Mass. Gen.
L. ch. 260 8 2B, concerning inprovenents toreal estate. Hochen v.

Bobst Group, Inc., No. 96-11214-DPW R. Doc. 56 (D. Mass. Dec. 5,

1997). The parties thereafter consented to proceed before a
magi strate judge for trial and entry of judgnment pursuant to 28
US C 8 636(c). On May 10, 2000, the magi strate judge further
ent ered summary j udgnment in favor of Bobst on t he breach of warranty

and failure to warn clains related to Bobst's activities in 1994.

Hochen v. Bobst Group, Inc., No. 96-11214-RBC, R. Doc. 234 (D. Mass.
May 10, 2000).

The negligenceclainms relatingtothe 1994 upgrade -- the
only clains to survive the two sunmary j udgnent notions -- went to
trial beforeajuryinMy 2000. On May 19, 2000, in a bench ruli ng,
t he magi strate judge excl uded the testi nony of appell ants' expert
wi t ness, Dani el Harwood, on t hese cl ai ns and grant ed Bobst' s notion for
judgnment as a matter of |aw on the issue of negligence, thereby

di sposi ng of the case. Hochen v. Bobst Group, Inc., No. 96-11214- RBC,

R. Doc. 264 (D. Mass. May 19, 2000).

Here, appellants ask us to reviewthree of the district
court'srulings: (1) the order granting summary judgnent t o Bobst on
clainms held to be barred by the statute of repose; (2) the ruling

excl udi ng testi nony by appel | ants' expert wi tness; and (3) the ruling
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granting Bobst's notion for judgnent as a matter of |aw on the
negl i gence cl ainms. Appellants do not appeal the summary j udgnment
rulinginfavor of Bobst onthe breach of warranty and failure to warn
clainms rel ated to Bobst' s activities in1994. W affirmthe excl usion
of the expert witness testinony and t he grant of judgnent as a matter
of lawon the 1994 negligence clains. We also affirmthe district
court's 1997 grant of sunmary judgnent i n favor of Bobst onthe clains
ari sing out of Bobst's activities in 1971 and 1972, but on grounds
ot her than the statute of repose.
[1. CLAIMS ARI SI NG OQUT OF 1971-1972 ACTIVITIES

(n appeal , Bobst contends that t he statute of repose question
i s noot.3® Bobst argues that, evenif we weretofindthat the statute
of repose does not bar appellants' clains arising out of the design,
manuf acture, andinstallationof the pressin 1971 and 1972, the cl ai ns
must fail because appel |l ants never desi gnated any rel evant expert
opi nion testinmony. Such designationis requiredunder Rul e 26(a)(2) of
t he Federal Rules of Civil Procedure. Wthout the qualified expert
opi nion testi nony, Bobst argues, appel |l ants coul d not submt their
claimstothejury, evenif we weretoremandthe case for retrial as

to their 1971 and 1972 cl ai ns.

SAppel l ants had previously filed a notion to certify the
statute of repose question to the Suprenme Judicial Court of
Massachusetts. We note that, because we do not reach the
statute of repose question, appellants' notion is noot.
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After a review of the record, we agree with Bobst that
appel lants fail ed to desi gnat e any expert testinony on any purported
desi gn def ects, manuf acturing defects, or breaches of warrantiesinthe
ori gi nal design, manufacture or construction of the printing press or
its conmponents. Afair reading of thereports filed by Harwood i s t hat
t hey speak only to al | eged negligence, failure towarn, or breach of
warranty cl ai ns stenm ng fromBobst' s rol e i nthe upgrade of the press
in1994.4 Despitetheir protestationstothe contrary, neither intheir
bri efs nor inoral argunent have appel | ants poi nted us to any secti ons
of the fil ed expert reports that coul d be characterized as rai sing an
issuerelatedtothe 1971-1972 desi gn, construction, andinstallation
of the press.

Al t hough, under Massachusetts | aw, expert testinony may
not be required in cases where the jury can find a design or
manuf act uri ng def ect based on the testi nony of the injured or of
co-workers, here the nature of the defect or breach of warranty
and its causal relation to the accident were conplex and thus

appropriately the subject of expert testinony. See Gofredo v.

Mer cedes-Benz Truck Co., 520 N.E. 2d 1315, 1318-19 (Mass. 1988).

We accordi ngly hol d that appel | ants cannot succeed on their cl ai ns of

“As we have nentioned supra and delineate further in section
11, the magistrate judge correctly excluded Harwood' s expert
testinmony on the upgrade-related claims, so that ultimtely
appel l ants have presented no adm ssi bl e expert testinony on any
of their clains.
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al | eged defi ci ency, negl ect or breachin the design, nmanufacture, and
installation of the pressin 1971 and 1972 and declinetoreach the
i ssue of the statute of repose.®
[11. NEG.I GENCE CLAI MS ARI SI NG OUT OF 1994 ACTIVITIES
I n order to succeed on a claimof negligence at trial,
appel l ants were required to establish that (1) Bobst owed thema duty
of care, (2) Bobst breached that duty, and (3) Bobst's breach of the

duty caused theinjury to appellants. See Davis v. Wstwood G oup, 652

e note that we nay rule on the sufficiency of appellants'
expert testinony at the appeals stage and need not give
appel l ants the opportunity to cure the deficiency in the expert
reports by remanding to the district court. In Weisgram v.
Marl ey Co., 528 U.S. 440 (2000), the Suprenme Court held that an
appeals court could enter judgnent as a matter of law for a
verdict |loser on appeal, where the verdict w nner's evidence
becanme insufficient after the court of appeals determ ned that
certain evidence should not have been admtted. The Court found
"unconvincing [plaintiff's] fears that allowing courts of
appeals to direct the entry of judgnent for defendants w |
puni sh plaintiffs who could have shored up their cases by ot her
means had they known their expert testinmny would be found
i nadm ssible.” 1d. at 455-56. The Court pointed out that the
plaintiff had been "on notice every step of the way" that
def endant was chall enging his experts, but that plaintiff had
made no attenpt to cure the deficiency. ld. at 456. Although

t he procedural posture of this case is different -- the trial
court never ruled on the sufficiency of the plaintiffs' expert
testinmony as to the product defect clainms -- we believe that the

sane principle holds here. Appellants had been put on notice by
Bobst as to challenges to their expert in several objections and
oppositions filed by Bobst to Harwood's qualifications and
testinony. We therefore see no unfairness to appellants in our
current ruling. Addi tionally, appellants conceded at oral
argument that we need not reach the statute of repose question
if the expert opinion on the clains in question was determ ned
to be inadequate.
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N. E. 2d 567, 569 (Mass. 1995). The di spute between the parties has
cent er ed on whet her Bobst had a duty to synchroni ze t he vol t ages of the
vari ous conponents of the press and, if so, whether Bobst's failureto
do so was the cause of the explosion that injured appellants.
Appel | ants ask us nowto find first that the magi strate judge abused
his discretioninexcludingtestinony by their expert wi tness, which
was directed to the i ssues of duty and causati on. Second, appellants
argue that, even wi thout the expert testinony, they had made out a
pri ma faci e case of negligence that shoul d have been submttedtothe
jury.
A. Excl usion of Expert Testinmony

At trial, appellants offered testinony by Harwood t o support
t heir cl ai ns of negligence by Bobst inits activitiesrelatingtothe
1994 upgr ade of the press. Harwood's testinony woul d have addr essed,
first, the scope of the work assi gned t o Bobst by Avery, and, second,
t he cause of the explosioninthe gas dryer. Onthe first i ssue, the
magi strate judge hel d t hat Harwood' s testi nony as to what t he Bobst
t echni ci ans' work orders nmeant was i rrel evant because the terns shoul d
be i nterpreted fromthe perspective of afieldtechnicianandnot from
t he perspective of an engineer. Astothe secondissue, the magistrate
j udge hel d t hat Harwood' s testinmony with respect tothe press was not
reli abl e because "the testinony i s not based on a sufficient know edge

of the machi ne."
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Rul e 702 of the Federal Rul es of Evi dence assigns to the
trial judge the responsibility for ensuring that an expert's testinony
as toscientific, technical, or other specializedknow edge "both rests
onareliablefoundationandisrelevant tothe task at hand." Daubert

v. Merrell DowPharm, Inc., 509 U. S. 579, 597 (1993); see al so Kumho

Tire Co. v. Carm chael, 526 U.S. 137, 147-49 (1999) (hol ding that

Daubert applies to expert testinmony as to technical and ot her
speci ali zed knowl edge in additionto scientific know edge). "The
ul timat e purpose of the Daubert inquiry i s to deternm ne whet her the
testi nony of the expert woul d be hel pful tothejuryinresolvinga

fact inissue." Cipollone v. Yale I ndus. Prod.., Inc., 202 F. 3d 376,

380 (1st Cir. 2000). W accord the trial court broad deference inits
determinationastothereliability andrel evance of expert testinony,
review ng the determ nation only for abuse of discretion. See Gen.

Elec. Co. v. Joiner, 522 U S. 136, 143 (1997); D ef enbach v. Sheri dan

Transp., 229 F. 3d 27, 29 (1st G r. 2000). Appellants neverthel ess urge
usto findthat the nmagi strate judge abused his di scretionin excluding
Harwood' s testi nony. We decline to do so. First, areviewof the
ext ensi ve voir dire hearings held by the magi strate judge establ i shes
t hat Harwood showed |little know edge in the fields of fires and
expl osi ons. Second, al though we are m ndful of appellants' position
t hat Harwood' s expertisein electronic controls, and not i n expl osi ons,

constituted his essential contributionto explicatingthisindustrial
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accident, thevoir dire hearing transcript isreplete wth substanti al
chal | enges t o Har wood' s know edge of the el ectronic controls of the
specific pressinquestionhere. Inthis context, we cannot say that
t he magi strate judge abused his discretion in excluding Harwood's
testinony as to causation.® Finally, onthe question of the proper
perspective fromwhi ch the work orders were to beinterpreted, where
the record indicates that the work on the R-820 and the S-1480 was
assi gned by Avery enpl oyees wi t h backgrounds as el ectricians or in
el ectroni cs, carried out by Bobst enpl oyees with sim | ar trai ni ng and
experi ence, and approved by t he sane Avery enpl oyees, testinony by an
engi neer as to t he meani ng of the terns woul d have been of questi onabl e
"rel evan[ce] tothe task at hand." Daubert, 509 U.S. at 597. Again,
we cannot say that the nagi strate judge' s deci sionto exclude Harwood' s
testinmony on this i ssue was an abuse of discretion. W therefore
affirmthe magi strate judge's ruling.

B. Grant of Judgnent as a Matter of Law

6Appel | ants have argued that the magi strate judge's findings
on this point were inconsistent and contradictory, in that the
magi strate judge stated that he was not finding that Harwood
"was unqual ified to have obtai ned the necessary know edge and to
give opinion testinony about the machine,” but rather that
Har wood had not denonstrated that "he had gained the requisite
degree of know edge and famliarity with the nmachine so as to be
able to render reliable testinmony." W see no inconsistency in
this statenent. The magistrate judge reasonably deternm ned
t hat, al though Harwood coul d have acquired the famliarity with
t he press necessary to make his testinony adm ssible, the voir
dire hearing denonstrated that he had failed to do so.

-13-



The third ruling appel |l ants contest isthe grant infavor of
Bobst of judgnent as a matter of | aw, pursuant to Rul e 50(a) of the
Federal Rul es of Gvil Procedure, onthe negligence clains arising out
of Bobst's work on the press in 1994. Appell ants argue that, even
wi t hout the expert testinony, they nade out a prima facie case of
negl i gence t hat shoul d have been submtted tothe jury.’” The nagi strate
j udge found that the appellants had failedto introduce sufficient
evi dence as to the duty and causati on el ements of their negligence
claim The nagi strate judge ruled that the jury could find that a
pr oxi mat e cause of the expl osi on was t he web sl ack, | eading to the ink-
drenched web entering the dryer. However, the nagi strate judge found
(1) that appel l ants had fail ed to prove that Bobst had an obligationto
correct any vol t age probl ens t he press nmay have had and (2) that, even
i f Bobst had an obligationto correct any probl ens, appel | ants of fered
no evi dence t hat t he un-synchroni zed vol t age was a proxi nat e cause of
t he web sl ack.

We reviewt he grant of a notion for judgnent as a natter of

| aw de novo. See Brennanv. GIE Gov't Sys. Corp., 150 F. 3d 21, 25 (1st

Cir. 1998). Applying the sane standard as the district court, we

exam ne the evidence and all fair inferences in the |ight nost

"W note that the magistrate judge does not appear to have
relied on the exclusion of the expert testinony in determ ning
t hat Bobst was entitled to judgnent as a matter of |aw. The
magi strate judge's discussion of the expert testinony follows
hi s di scussion of the notion for judgnment as a matter of |aw.
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f avorabl e to t he non- novant and det er m ne whet her t he non- novant has
of fered "nmore than a nere scintilla of evidence,"” warranting the

subm ssion of theissuetothejury. Katzv. City Metal Co., Inc., 87

F.3d 26, 28 (1st Cir. 1996) (internal quotations omtted). W "' nmay
not consider the credibility of witnesses, resolve conflicts in
testi nony, or eval uate t he wei ght of the evidence.'" [d. (quoting

R chnond Steel, Inc. v. Puerto Rican Am Ins. Co., 954 F. 2d 19, 22 (1st

Cir. 1992)). Wewll affirmthe district court only if, "applying
t hese st andards, the evi dence does not permt areasonablejurytofind
in favor of" appellants. Brennan, 150 F.3d at 26.

On the question of duty, appellants urgeus tofindthat the
magi strate judge t ook too narrowa vi ewof Bobst's roleinthe upgrade
of the press. The magi strate judge found insufficient evidence that
Bobst had any obligationto work onthe tachoneter in the outfeed,
which, inthestateinwichit had beenleft, all egedly woul d have
sent a voltage signal to devices inthe S 1480 and/ or R- 820 i nfeed t hat
was inconsistent with the signals generated by those devices.
Appel l ants' argunent is essentially that, whether or not Bobst had an
obligationto work on ot her tachoneters withinthe press, they "had a
duty toinstall the S-1480 and R-820 i nfeed onto Press 8 and to check
out, debug, and start-up the press” and "[i]n so doi ng, they needed to
ensure that all the conponents of the press worked together

el ectronically." Appellants point out that Bobst had been provi ded
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with the el ectronic drawi ngs that came with the used equi pment and
contend t hat Bobst shoul d have been al erted to a potential problem
concerning the conpatibility of the S-1480 and R-820 el ectronics with
the rest of the press.

W findthat appel | ants have not produced "nore t han a nere
scintilla of evidence" in support of their theory of duty and t hat they
t heref ore cannot withstand a notion for judgnent as a matter of | aw. 8
First, the record does not support the argunent that Bobst had an
obligation to synchronize the el ectronic controls of the press.
Appel | ant s have directed us to several segnents inthe depositions and
trial testinony that allegedly support the positionthat Bobst had an
obligation to ensurethat the el ectronic systens, as a whole, were
conpati bl e. Mich of the citedtestinony, however, sinply stands for
t he proposition that, in order for the press to run properly, the
el ectroni cs on the vari ous devi ces had to be synchroni zed, and not for
t he proposition that Bobst was the party with the obligationto ensure
t hat t hese el ectroni cs were synchroni zed. Even where t he testinony

suggests that Bobst may have had an obligation to check out the

8We reject up-front appellants' argunent that, because the
sane nagi strate judge stated in aruling in a related proceeding
t hat appellants had "at best a 50-50" chance of succeeding in

their case against Bobst, Hochen v. Bobst Goup, Inc., 198
F.R.D. 11, 18 (D. Mass. 2000), appellants must have had nore
than "a nere scintilla" of evidence in their favor. That

comment is taken out of context in that it presupposes that
appel l ants could have actually proven everything they alleged.
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el ectroni cs on the S-1480° and t he R-820 i nfeed, we fi nd not hi ng t hat
coul d be consi dered "nore than a mere scintilla of evidence" tothe
ef fect that Bobst was required to synchroni ze t he vol tage si ghal s on
t hese systens with vol tage signals com ng fromot her devices onthe
press. 10

Second, even acknow edgi ng t hat the record of depositions and
testinmony i s vol um nous and t he i ssue at hand conpl ex, so that "nore

than a nere scintilla of evidence" suggesting appellants' theory of

W\ note again here that the parties additionally disagree
as to whether the auto-sequencer on the S-1480 was intended to
be operational at all.

OFor exanpl e, appellants urge us to read testinony by John
WIlliam Guertson, Avery's research and devel opnment manager at
the tinme of the accident, to say that "Bobst was hired to
install the S-1480 el ectronic system and the electronic system
for the R-820 infeed and that, when they left, presumably, they
had checked out those el ectronic systens.” Wile Guertson does
testify to the effect that Bobst had checked out the electronic
systens for the R- 820 and the S-1480, the testinmony continues as
foll ows:

Q Is it your testinony that you don't know whet her or
not Bobst checked out the electronic system on the
outfeed R- 820 rew nd?

A. Right.

* * *

Q But if Bobst canme in to do the infeed, is it your
belief that Bobst also, while they were there, would
have al so done the outfeed?

A. No, | don't think so.

Hochen v. Bobst Group., Inc., No. 96-11214-RBC, Transcript, vol.
Il at 56 (D. Mass. May 16, 2000).
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duty coul d concei vabl y be uncovered, ' we fi nd t hat any duty Bobst nay
have had as to the electronics of the system ended when Avery
di scharged t he Bobst technicians onJuly 3. W are not persuaded by
appel | ants' argument that Bobst shoul d have noti ced t he vol t age probl em
and worked to correct it fromthe beginning of its work, so that it
makes no di fference t hat Bobst nay have been term nated before t he
conpl etion of the work. Tothe contrary -- and regardl ess of howt he
parti es may have understood the terns "debug" and "start-up” inthe
Bobst work orders -- the record cannot be read t o support any position
ot her than t hat, when t he Bobst techni ci ans were di scharged on July 3,
Avery recogni zed t hat the work on t he press was not conpl ete, that the
press was not ready to be used, and that Avery woul d be responsi bl e for

maki ng sure the press functioned as a whol e. *?

HAppel |l ants argue that the magi strate judge failed to read
certain deposition testinmony and that therefore they were not
"fully heard" as required before the court may grant a notion
for judgnent as a matter of |aw against a party. Fed. R Civ.
P. 50(a)(1). W have reviewed the sections to which appellants
direct us in those depositions allegedly not read by the
magi strate judge and find no evidence in them that anmpunts to
"nmore than a nmere scintilla of evidence" in favor of appellants’
t heory of duty.

2Gary W Guidi, the Avery maintenance supervisor to the
press at the time of the explosion, testified as foll ows:

Q At sone point did you rel ease the Bobst workers?
A. Yeah. | nean, July 4th is -- we kind of called it
a day and figured we'd conme back and start reducing
things to practice and finish up whatever needed to be
done.

Q So, on July 3rd, when M. Verhoeven [a Bobst
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Because we agree with t he magi strate judge that appel | ants
have not presented "nore than a nere scintilla of evidence" i n support
of a duty on the part of Bobst to synchronize the voltage signals
com ng fromthe vari ous devi ces on t he press, we need not reach the
guesti on of whet her they presented sufficient evidence on the question
of causation.®* W affirmthe grant of judgnent as a matter of | awon
t he negl i gence cl ai ns agai nst Bobst arising out of itsroleinthe 1994

upgr ade.
| V. CONCLUSI ON

technician] left, that was with your blessing; right?
A. That's correct.

* * *

Q And I just want to determ ne what the status was of
the electronic work at the end of July 3rd, when M.
Ver hoeven left. Was it conpl eted?

A. | would say, you know, the term nations were done.
The equi pment was at a point where it could be reduced
to practice. Find out any -- you could reduce to
practice, find any other issues that may crop up, and
you know, see what happened from that point. | t
wasn't to the point where you could say this press is
finished and let's run this press.

Hochen v. Bobst Group., Inc., No. 96-11214-RBC, Transcript, vol.
|V at 51-52 (D. Mass. May 18, 2000).

BWe note that, as with the design defect clainms arising out
of Bobst's activities in 1971 and 1972, the alleged causa
rel ati onship between Bobst's activities in 1994 and t he acci dent
is conplex and thus appropriately the subject of expert
testinmony. Gofredo, 520 N E.2d at 1318-19. In the absence of
Har wood' s excl uded testinony, appell ants have not presented any
expert evidence on this issue.
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For the reasons stated above, we affirm(1) the grant of

summary judgnment in favor of Bobst onall clains arisingout of its
activitiesin 1971 and 1972; (2) the ruling excludingtestinony by

appel l ants' expert witness; and (3) the grant of judgnent as a matter

of law in favor of Bobst on the remni ning negligence clains.

Costs to appell ee.
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